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Bulgaria
Alexander Kornezov*

I. Nature and scope of the rights protected

Qi. Are there any remaining (potential or actual) gaps in the sub
stantive scope and level of protection of fundamental rights? And
can (potential) gaps in one fundamental rights source be filled by
reference to other fundamental rights sources?

It is possible to identify two groups of fundamental rights whose scope and!
or level of protection varies according to their source. The rights classified
in the first group have a wider scope under the Bulgarian Constitution than
under the Charter or the ECHR (Part A). The rights classified in the second
group enjoy a wider scope or level of protection under the Charter or the
ECHR than under the Constitution (Part B). After identifying the result
ing gaps, the analysis then draws a number of conclusions (Part C), with
regards, first, to the fundamental rights which should be considered as part
of Bulgaria’s constitutional identity (Part C, point 1); second, to the problems
which may potentially arise from the resulting gaps (Part C, points 2 and 3);
and third, to the possible ways of filling in the gaps (Part C, points 4 and 5).

—

A. Fundamental rights whose scope is wider under the Bulgarian
Constitution
1. A number of social rights guaranteed by the Bulgarian Constitution
generally have a wider scope than those under the Charter. Thus, for
example:
by virtue of article 48, paragraph 5 of the Constitution, workers
and employees shall be entitled, in particular, to a guaranteed
minimum pay. The right to a guaranteed minimum pay is not
enshrined in the Charter (see article 31);

Dr. Alexander Kornezov LL.M. (Bruges) works as Legal Secretary at the Court
of

Justice of the European Union. Founding member and member of Management
Board of the Bulgarian Association for European Law. Editor in chiefof the (Bul
garian) European Law Review. Teaches EU law at the University of Nationai and
World Economy (Sofia). The views expressed in this submission are strictly personal.

1

2

260
—

—

—

Bulgaria

under article 52, paragraph l of the Constitution the right
to
health care is defined as
the
right
to
“afford
able
med
ici
care”,
and even to “free medical care in accordance with conditi
ons
and procedures established bylaw”. me substantive scopr
of
this
right is therefore wider than the right to health care recogn
ized
by arLicie 35 of the Charter;

similarly, according to Article 47, paragraph 2 of the Con
nnnon
mothers have the right to “prenatal and postnatal leave,j
re:
obstet
nc care, alleviated working conditions and cther social aSSIS
ance°;
the right to education has a wider
scope
.inder
artic
i
of
the
Bnigarian Constitution. it guarantees not only free primar
y
and secondary education in state and municipal school
s
(simi
larly to article 14 of the Charter), but alsof
ree
higher
eaucat
ion
according to the conditions laid down
by
law.
in
additio
r., the
establishments of higher education have the constituti
on right
to academic autonomy.
2. The right to a fair trial has one specific dimension
under
Buig.n
an
constitutional law, According to
artic
31,
le
para
grap
h
2 of the
Constitution, no one shall be convicted solely by virtue of
his or her
confession.

.. .“.

B. Fundamental rights whose scope is wider
under
the
Charte
r/ECIIR
1. The scope of the prohibition of discrimination under the Bulgar
iu
Constitution seems narrower in comparison with the Charte
r si.r
the ECHR. In particular, language, age and sexual
orienta
ticH
ue
not listed among the grounds on
which
discr
imin
ation
is
proh
ib
ited (Article 6, paragraph 2 of the Constitution). The Bulg
aiai
Constitutional Court has held that the aforementioned
article
co
tains an exhaustive list of all the grounds on
which
discrim
inatioi
is prohibited.’ By contrast, Article
21
of
the
Charte
r
refers
expressi
to the abovementioned three grounds of discrimination.
Article
ECHR does not mention age and sexual orientation
but
prohib
iLs
“discrimination on any ground such as
In
additio
n,
age
and sex
ual orientation are mentioned in Article 1 of Protocol No
12 of the
2.
ECHR
Judgment No. I from 1 Februa
ry
1993,
case
No.
23/92;
judgm
ent No. I from 16
January 1997 case No. 27/96; judgment No. 1 from 27 Januar
y 2005, case No. 8/2004.
Bulgaria is not a signatory to Protocol No 12 ECHR.

1
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It is not clear whether the drafters of the
Consti
tution iruention
ally excluded the aforementioned three ground
s of discrimination.
The law on protection against discrimin
ation, which was adopted
several years after that, contains a longer
list ot prohibited grounas
of discrimination, which contains, in prtic
ula:, agc and sexual oh
enttscjn as well as all other grounds recogn
ized by international
treaties to which Bulgaria is 3
signator In a recent Judgment how
ever Lire Constitutiona
l
Cou
rt
refcred
to tne gero cat principle ot
equality in order to fill in [he resulting gap.
4
2. The freedom of assembly and as8
or may be seen, at least in
une case, as more restricted under the
Constitution than under the
ECHR. The former stipulates, in Article 11,
panagrah 4, that “there
shall be no political parties on ethnic,
raca! or religicus lines,..
This prohibition may or may not withstand
the judicial control exer
.csed by the ECHR in relation to Article 11
ECFIR, in pas ticular with
rogard to the test of propor
tionali
ty.
The
same
applies in relation to
As tides 12 and 52, paragraph 1 of the Charte
r.
3. The right of free movement also
has a different substantive scope.
Under article 35, paragraph 1, of the
Constitntion everyone shall be
free to choose a place of residence and
shall have the right to free
dom of niovement in the territory of the countr
y, as well as the right
to leave the country. However, this right
can be restricted by law
“in the name of national security, public
health, and the rights and
freedoms of other citizens”. In comparison,
under EU law the free
movement of European citizens can only be
restricted on grounds of
public security, public policy or public 6
health. It could therefore be
argued that the scope of this right is wider
under EU law than under
the national Constitution, in so far as under
the latter the rights and
freedoms of other citizens can be a sufficient
ground for denying the
right of free movement.

Article 4, paragraph 1 of the law.
Judgment No 11 from 5 October 2010, case
13/201
0.
The Constitutional Court has already declared
anticonstitutional one political party
(“OMO-Ilinden”-PIRIN, judgment No 1 from
29 February 2000, case No 3/99) and
has rejected another motion to apply Article
11, paragraph 4 of the Constitution (this
case concerned the Movement for Rights
and Freedoms, see judgment No 4 from 21
April 1992, case No 1/91).
It remains to be seen whether this traditio
nal approach to the possible restriction
of
the freedom of movement under EU law would
remain valid in the light of Article 52,
paragraph 1 of the Charter.
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4. The right tu marriage is limited, under article 46, paragraph i, of the
Consthudcn, to the voluntary union between a man and a woman.
Article 12 liHR as women n a s;milar way. By contrast, the right to
marriage conterred by article 9 of the Charter is not hmitea to mar
riages between individuals of the ooposite sex and also encompasses,
unlike me Cjnsr:tu:ion, other forms of foundng a family.’
5. There are a number of fundamental rights chat have oeen coon
crated in the narter and/or the ECHR bu which are not par; or tL
Bulgarian Constitution. ‘Ihese are, or example:
protection of personal data. it can be argued that this right to
sonic extent covered by the right to private and family life unaex
article 22 01 toe onstitulion; laowever mccc two rights do u0t
necessarily and always coincide;
the workers’ right to information and conn.dtation with:; r
iindertakhg (Article 27 of the Charter). No similar right can hr
found in rite Constitution;
the ri,eht to soond administration (ar tide 41 of the Charter),
die right of access to documents (article 42 of the Charter,. This is
only to a certain extent covered by article 41, paragraph 2 of tue
Constituticu whch entitles citizens to “obtain information from
;ate bodies and agencies on any matter of legitimate interes: to
them which iS not a state or official secret and does not affect the
rights of 9
others”.
rue right to legm aid (AricIe 47 of the Charter, artacie 6, para
graph 3, letter c) ECHR), i/ic principle of proportionality of
criminal cjei:ces crpenalties (Article 49 of the Charter), as well
as the right nor to be tried orpumshec! twice in criminal proceed
ings for the came ci iminal offence (Article 50 of the Charter and
rtacie 4 of Protocol No 7 to the ECHR).
L. Colustiis
1. The ouest;on ot which constrtutaonal rights shall be considered to be
part of a Member State’s constitutional ket1iy has no clear answer in
the academic writings or in the case law. It could be argued that Chapter 1
ii-’undamental principles”) and Chapter Ii (“Fnndamental Rights and
Obligations of Citizens”) of the Constitution should be regarded as being

ce PaL i C, point 5 below.
See for example judgment of the Constitutional Court No I from 1996, case Nc. 7/96.
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This view is supported, althou
gh
differe
in
nt
terms,
in
the
case
law
the
of
Constitutional Court see, for example, judgment No 4 from 21 April 1992, case
No
1/91, Section I, point 3).
Case C-391/09.

pan of Bulgarian constitutional 9
identity. This is a tather large approach
to the stotion of “constitutional identity” since, if it were to be accepted, it
would cover virtually all principles and fundamenai rights enshrined in the
Const:tution. One possible consequence of such an interpretation would be
that certain contentious constitutional provisions, such as the prohibition of
same sex marriages, may be considered as part of the country’s constitutional
identity. The same may apply to the various social rights enshrined therein.
It could also be argued that Bulgaria’s legal order has a certain num
bet of unwritten principles which underline its constitutional identity. One
such example is the obligatory use of the Cyrillic alphabet in official doors
irients and in public places. This may give rise to certain problems related to
the (obligatory) transcription in Cyrillic of names of individuals from other
Membea States who enjoy certain rights as European citizens: namely the
right of free movement. The full and effective exercise of this right may be
hindered, iii certain circumstances, if under national law his or her name
cannot be transcribed in the same way as it appears in his or her Member
State of origin. ‘The Court’s case law has already addressed similar issues, for’
example in the recent Runevid case’°.
2. The comparative analysis carried out above shows that there are no
truly “unique” fundamental rights under the Bulgarian Constitution both
the Charter and the ECI-IR recognize the same or very similar fundamental
rights. Still, it could be argued that the substantive scope of a limited cat
egory of fundamental rights guaranteed under tLe Constitution
wider
is
(Part A above). In this regard, it should be kept in mind that according
to
artide 53 of the Charter the latter shall not be interpreted in a way that would
limit or restrict the rights guaranteed under the national constitutions of the
Member States. However, a potential conflict cannot be excluded, in particular as far as the constitutionally recognized social
rights
are
concer
ned
whose scope is perceived as poientiaily wider.
Such
a
conflic
t
could
result
in
cases where these rights have to be balanced against other fundamental
rights
of particular importance under EU law, such as the right to free movem
ent.
Such conflicts remain however, for the time being, hypothetical, given that
the country has not so far experienced an influx of migrant workers.
3. As far as the second group of fundamental rights are concerned (Part
B), it is generally considered that their potentially larger scope under EU
law

10
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would not, as a whoie, lead cc proUlems of a large scale. Still, certain obec
tions gaiust iriieg the level of protection resutLg from EU law may
arise in some specIfic cases where the possibility fat public authoritie2 to
act in the pualic. interest is, as a resuti, restricted. One such exampte stems
from the prohibition nf discrimination on grounds of ethnic origin. While
this type of Jiscriminahon is also prohibited under the Cciistitucion an
the relevant legislative acts, it is geflerally perceived thai the level of prote’
tion under EU lavr may be highei than under national law.
By applying EL
law, ifl particular the Charter and Directive 2000/43,’EC, this specilic grouw
of discrimination could for example prevent public authorities and private
companies from taking the necessary measures against the abusive use
of the

national electrical grin or of other utilitieS by the resinents of some depi ivec
neighbourhoods where the majority of the population belongs to a certain
ethnic group b)-limiiing the access to the respective measurement devices.”
4. The comparative analysis of tue fundamental rrghts protected under
the Bulgarian Constitution, on the one hand, and the Charter and the ECR,
or. the other hand, shows that certain gaps cannot be excluded outrtghL These
gaps cart however e fihed in several way. Firstly, the fundamental rights
whicn are part of the Charter/ECHR but not part of the Constitution (Pan B,
point 5), are recogntzed, in one way or another, in vat :ous nationaL egzslat:ve
acts, whrc, aithough not constitutional in nature, provide for similar protec
tion. The fact char tilese rights are not part of the oaiaiague or constitutiona’
rights may artect the 3
udicial control exercised by the Constitutional Court.
Arguably, tile ratte- may not be able to exatnne whether a national law trio
lates these rights since they are not in the constitutron.
Seconiy, some gaps can te tilled by 1
efereace to other funaainena.
rights guaranceed by the Constitution (eg. the right of access to documents
can be, to some extent, covered by the corutitutional right to obtain infor
naatioi; the r:ght to protectIon of personal data can be partially covered by
the constitutional right of private and family life).
Thirdly; ‘:he resulting gaps may also be filled by reference to the relevant
instruments of international law. The Constitutknai coart Ic competent LO
review the compatibIlity of a national 14W with an international agreement
to which Bulgaria is 1
signatory
2. The Constitutional court ha been asked,
on this basis, to rule on various occasions on me compatibility of a national

—

Such a case is presently pending before the EC,’ case C-394111, Beiov.
Article 149, paragraph 1, point 4 of the Constitution.

law with the ECHR. Therefore, as long as a given fundamental right is
“
12

I,

I

t
I
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enthrined in the ECHR, the Constitutional cour
t wril entoe it, no matter
whether this right has been recorJzed by the
ConstItution or tiot. Since
most of the resulting gaps, however, stern from
the Charter, and not the
ECHP, this recourse can be of lithe or no oarticuiar
ise. It would therefore
be important to see whether the Constitutiona
l court is prepared to re’iw
tue compatibility of a national law with EU
law and declare the former anticonstitutional, if ii breaches EU law. ‘ihe Con
stitutional aomt has not yet
taken a clear stand on this matter.
This problem can however, in certain case be
s,
sidestepped. One such
example is the right to integrity of the person
in the field of medicine and
biology. This right has a wider reach under artic
le 3, caragraph 2 of the
Charter in comparison with article 29, paragrap
h 2 of the Constitution. Yet,
given that Bulgaria is signatory to the Convent
ion of Human Rights and
Biomedicine, adopted by the Council of Euro
pe which provides fat very
similar protection to that of the Charter; the
substantive scope of this fun
damental right should be deemed to be protected
in a identical manner.
the same applies to the international Covenan
t on Economic, Social and
Cultural Rights and International Covenant
on Civil and Political Rights
which can be seen as means of interpretation
of the relevant internationally
recognized fundamental 3
rights.’
5. It cannot be ruled out that some of the resul
ting gaps may be inten
tIonally sought. If that is the case, the gaps
should be respected. Such
appears to be the case with the right to marr
iage. While the national
Constitution, as well as the ECI-IR have restr
icted the right to marriage to
mdividuals of ihe opposite sex, Article 9 of
the Charter is more widely and
neutrally worded. However, the latter does not
seek to fill i ir this particular
gap, given that it explicitly refers back to the natio
nal laws which regulate
the matter. This should be interpreted as mean
ing that the limitations of the
right to marriage by virtue of the Bulgarian Con
stitution remain valid even
if they come within the scope of EU law.
In other areas, the same fundamental right may
have a different scope.
depending on whether it comes under EU law or
riot, One possible example
could be the right to free movement. If it is exer
cised within the EU, the
Charter and the relevant provisions of EU law
will apply. if it is execised
outside of the EU, it can, in general, be subjected
to stricter rules under
national law.

See, for example, Judgment No 7 from 4 April 1996 of
the Constitutional Court, rase
No 1/1996.
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Q2. What is the role of general legal prncipies: can they function
as sources of fundamental righis protection?

See the reply to Question 8.
Judgment No 11 from 5 October 2010, case 13/2010.
Article 6(1) of the Code of administrative procedure.
Article 6(1) of the Code of administrative procedure.
Articles 6(2)(5) and 10 of the Code of administrative procedure.
Article 13 of the Code of civil procedure and Article 11 of the Code of administrative
procedure.
Articjesi2 and 13 of the Code of administrative procedure.

It may not always be possible to draw a clear line between general legal prin
ciples and fundamental rights The Bulgarian Constitution may be thougnt
to draw such a line: Chapter I is about “Fundamental principles”, while
Chapter 11 is about “Fundamental rights and obligations of the citizens”.
To a certain extent this distncuon is consistent with the substantive con
tent of these two chapters. A closer look however shows that some typical
fundamental rights, such as the right to property and inheritence (Article
17), as well as the right to consumer protection (Article 19, paragraph 2) are
included in Chapter I and may therefore be viewed not as rights, but also as
principles. It may be argued that the EU Charter of fundamental rights does
not make a clear-cut distinction between rights and principles either.’
4
The case law of the Constitutional court shows that some fundamental
constitutional principles, such as the principles of legality (Article 4), equal
ity (Article 6), a public hearing and audiatur et altera pars, as well as the
principle of truth (Article 121) are often used as means of interpretation to
define the actual scope and level of protection of a given fundamental right.
One example is the principle of non-discrimination whose scope is relatively
narrow under the Constitution given the limited number of grounds listed
in Article 6, paragraph 2. In one case, the Constitutional Court referred to
the general principle of equality in order to fill in the resulting gap.’
5
There are also a number of important principles, mostly of procedural
nature, which are enshrined in various legislative acts. Examples of these
are the principles of fairness’
, of sound administration’
6
, of proportion
7
, of deciding a case within a reasonable time’
18
ality
, of transaprency and
9
. Tnese principles, although not constitutional in rank, may
20
accessibility
also be used as a tool of interpretation of the scope and the required level of
protection of certain fundamental rights.

‘
15
16
‘
“
“

26

II. Horizonta ffcct axi Coilsion of idghts

Bulgaria

r1
2

Q3. To what extent is ‘horizontal effect’ of
fundamental rights
accepted in the Member States? How is the case law
of the EC1 in
this respect received?

The horizontal effect of fundamental rights has been
generally well received
in Bulgaria both by the legislature arid the ease law. In
particular, there are
no signs of national courts Jeing reluctant to accept tne
case law ot the ECJ
in this respect.

Q4, How do Member States within their respective
jurisdictions
and EU institutions deal with caSes of the collis;ori
of rights, both
as regards?

a. cl1isions between classic rights (e.g.
non-discijuijuatton asd free
dom of expression or religion, etc.)
Bulgarian constitutional law makes the traditional
distinction
between
absolute and relative human rights. Whilst the
former
cannot be subject
to restrictions, the latter can. Examples of relative
human rights are the
freedom of conscience, of thought and religion (Article
37), the freedom of
expression (Articles 39), the right to obtain and disseminate
information
(Article 41). The Constitutional court has explicitly
refused
to establish a
hierarchy between the various constitutional rights and
has confirmed
that collisions should be resolved on a case by
case basis by balancing the
rights in question
. For the purposes of balancing the
21
various
concur
rent fundamental rights, national jurisdictions,
and
in
particular the
Constitutional Court, without giving priority to a given
category of rights
over another, would resolve the resulting collision by
appiying the principle
of proportionality.
22

—

Judgment No 7 from 4 April

For an example, see Judgment No 2 from 31 March 2011,
case No 2/2011.

1996, case No 1/1996.

In some cases the collision may be resolved
by
referring
to the respec
tive constitutional provisions, some of which explicitly
provide for a number
of exhaustively enumerated grounds on which some of
the relative human
rights can be restricted for example the freedom of
conscience, of thought
and religion (Article 37), the freedom of
expression
(Articles 39), the right
to obtain and disseminate information (Article 41),
which can be restricted,
inter alia, if exercised to the detriment of the “rights and
obligations of otner

22

26
Bulgaria

citizens”. This construction is sufficiently vague to allow a large degree of
fiexibality and a case by case approach. In cases where the Constitution
itself does not contain an exhaustive list of possible grounds for restric
tion, national jurisdictions also refer to the general prohibition of abuse of
rights (Article 57 paragraph 2 of the Constitution) as a tOOl for resolving the
resulting collision.

—

—

The case law contains various examples where the freedom of religion
had to be weighed against the principle of equal treatment (e.g. religious
clothing incompatible with school 23
uniforms Since the principle of
).
equal treatment implies the prohibition of privileges for certain groups of
the society (in this case, the privilege not to wear a school uniform), it is
generally considered that its weight against the freedom of religion is big
ger. Balancing the freedom of expression against the right to privacy or to
human dignity, it is normally the latter which will prevail, unless the per
son in question is public and the revealed circumstances have a link with
his public stature.
24 The case law also shows some recurrent criteria which
are often taken into consideration for the purposes of the balancing act
for example the voluntary nature of an individual’s action (he or she have
voluntarily chosen to sign up for a certain educational curriculum which
includes religious training); the general nature of a discriminatory behav
iour (it is aimed at a specific group of people
as
such,
irrespective of the
person’s individual behaviour)
in
such
cases
the
prohibition of discrimi
nation will prevail over the freedom of expression, etc.
25

b. collisions between on the one hand classic rights and socio-economic
and cultural rights on the other (e.g. free movement rights and free
dom of exjwession, religion)
This type of horizontal collision will also be resolved along the lines
explained above. It should be added that national jurisdictions have not
yet, at this stage, had to deal with balancing the right of free movement of
citizens from other EU Member States against other fundamental rights
for the reasons explained under Question 1. The case law however contains
an interesting example with regard to the possibility to restrict the free
23

24
25

See, for example, Decision No 37 from 27 july 2007, case No 65/2006, Commission
for protection from discrimination.
judgment No 7 from 4 April 1996 of the Constitutional Court, case No 1/1996.
Decision No 141 from 20 June 2008, case No 40/2007, Commission for protection
from discrimination; Decision No 211 from 8 October 2008, case No 8/2008,
Commission for protection from discrimination.

private

Judgment No 2 from 31 March 2011, case No 2/2011.
See, for example, Article 27 of Directive 2004/38.
Opinion of AG Mengozzi of 6 September 2011, C-434/10.
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Articles 75, paragraphs 5 and 6 of the Law on the Bulgarian personal identification
documents. The amount of the public debt is determined at BGN 3000 (approx. EUR
2500), while the amount of the private debt is defined simply as “substantial”.

movement of Bulgarian citizens, i.e. their right to leave the country, Ps cases
where the exercise of this right may affect the rights of other citizens. Under
national law Bulgarian citizens may be prohibited from leaving the coun
try if they have unpaid substantial public or
26 This rule was
debts
challenged both before the Constitutional Court arid the competent adruin
istrative courts. It was argued before the Constitutional Court that this
rule aimed at protecting the creditor’s rights. Article 35 of tire Constitution
allows the restriction of the freedom of movement if it is eAercisea to the
detriment of the rights and freedoms of other citizens. The Constitutional
Court had thus to balance the debtors right to nee movement against the
creditor’s right to recover his money. It held that in the case of non payment
of public debts, the citizens’ constitutional rights to social security benefits,
education, medical insurance, etc. are at stake. in the case of non payment
of private debt, at stake is the creditor’s right to property. It concluded, in
both cases, that these constitutional rights are worthy of protection and
accepted that the freedom of movement may be restricted in order to protect
them. At the end, the challenged legal provision was held to be incompat
ible with the Constitution not because the above mentioned rights were
incapable of restricting the freedom of movement but because the resulting
restriction was 27
disproportionate.
In parallel, the question was brought to the ECJ for a preliminary nil
ing by an administrative court. The key question is whether under EU law
free movement rights can at all be restricted on the ground that they affect
adversely other people’s rights and freedoms. It should be reminded that the
free movement rights can be restricted under EU law only on grounds of
public order, public
security
and
public health. In addition, purely economic
reasons cannot justify such a restriction.
28 While AG Mengozzi has sug
gested that the notion of “public order” may in exceptional circumstances be
construed as covering the payment of a public debt (since the taxes collected
by the State may serve not only a purely economic goal), this may not be the
case of a private debt.
29 The case is still pending before the ECJ.
There is an important conceptual difference between the way
the Constitutional Court resolved the collision and the way the ECJ
26

27
28
29

27(1

B lgara

traditionally does. While the latter is rather reluctant to admit restrictions
ights at all and, if it does, it constructs them as excep
to the free movement 1
tjOiS to the rule which it then interprets in a particularly strict tnanner, the
Constitutional Court had no conceptual problems to admit a wide array
of possible restrictions. While the former is prepared to allow oniy restric
tions intimately iinked to public order, public security and public health,
the latter allows practically any sort of fundamental right as a possible
counterbalance to the free movement rights. This means, in the particular
case in uestion, that the Constitutional Court is prepared to balance the
free movement right;, on me one hand, and the affected concurrent rights,
such as the right to property, the rIght to social security medical care. etc.
(irrespective of whether they are of purely economic nature or not), on the
other hand, relying, for the purposes of the nalancing act, on the princ:pie
of prcportionaiity. On the cortrary according to AG Mengozzi, the above
mcntioned concurrent rights would quaiify as possible justifications for the
resulting restriction of the right to free movement only in exceptional cir
cumstances and only if they can be associated with “public order”.

—

14

from 24 September 1996, case No 15/96.

c. collisions between room-economic and cu1trra1 rights iiiter se (e.g.
right to strike and free movement)?
Nattonal courts have yet to elaborate on the possible solutions of collisions
omic and cultural rights inter Se. It can however be
1
between socio-eccr
assumed that they will rely on the traditional way courts have dealt with
collision issues, namely by balancing the concurrent rights arid by applying
the principle of proportionality, as well as the prohibition of abuse of rights.
It is interesting to note that the right to strike is enshrined in Article
O or the Ccristttuticn. Unl:ke other constitutionally recognized rlgnis,
the cmnst:tutioE does not expltcrtiy provide for restrrctsons to the rlgnt
to strike the constitutional text simply states that “workers and employ
ees shall have the right to strike in defence of their coilective economic
and social interests” and that this right “shall be exercised in accordance
wrth OOfldit;OflS and procedures established by law The Consttutionai
Court has however held this does not mean that the right to strike cannot
be subject to restrictions. In particular; it has referred to the prohibition of
abuse of right in order to justify the compatibility with the Constitution of
a national law denying the right to strike of a number of professions, such
as, among others, those related to the distribution and supply of energy.
° It did not however
3
the sector of communications, of medical care, etc.
Judgment No

Bulgaria

171

examine whether the resulting prohibition to strike in t120 abovementioned
economic sectors was proportionate to the pursued objective.
31 This could
mean that the level of protection under (he
i
1
Constitt;o
may
be lower thaii
that guaranteed by Article 28 of the Charter and Article 11 ECHR.
32

Q5. How does, or should, the balancing take place in the context of
the multiplicity of EU, ECHR and national legal orders Q’rnulti!evei’
legal order)?

It is submitted that the fundamental rights enshrined in the ECI-iR should
be perceived as a minimum standard of protection. This is conrirmed, in
particular, by Article 52, paragraph 3 of the Chartei according to which the
meaning and scope of the rights enshrined in the Charter which correspond
to rights guaranteed by the ECHR shall be the same as those laid down by
the said Convention. This article goes on to say that Union law may however
provide more extensive protection.

The next level of protection (in substantive terms) is the Charter, sub
ject to its field of application (Article 51). It contains rights which are not
protected under the ECHR. The substantive scope of certain corresponding
rights is also wider under the Charter than the ECHR.
The last level of protection (in substantive terms) may in certain cases
be the national Constitutions or bills of rights of the Member States, iii so
far as the Charter shall not be interpreted as restricting or adversely affect
ing the rights recognized by national Constitutions (Article 53). Therefore,
in principle, it should be possible for national Constitutions to provide a
longer list of rights worthy of protection or a higher level of protection of
the corresponding rights than that of the Charter.
a
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See the dissenting opinion of judge T. Todorov who argues that while the
Constitution may be interpreted as permitting certain restrictions to the right to
strike, it does not permit the denial of this right. He further submits that the right to
strike can take various forms and that not all of them imply the effective interruption
of all of the respective services. In other terms, he implicitly suggests that if the
principle of proportionality had been applied, the prohibition to strike at issue would
not have passed the test.
Under Article 11, paragraph 2 ECHR, States may impose iawfui “restrictions” on the
exercise of the rights conferred by this article “by members of the armed forces, of
the police or of the administration of the State”. The Explanations relating to the
Charter of Fundamental Rights (2007/C 303/02) also mention that “the modahties
and limits” for the exercise of collective action, including strike action, come under
national laws and practices.
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The above structure may however prove to be difficult to implement in
practice. especially in cases of a horizontal collision of fundamental rights
where the levels of protection of the concurring rights is different at one of
the abovementioned levels. Such a difference may seriously affect the balance
between these rights and may thus change the outcome of the coilision. It
is submitted that in such cases it may Se more appropriate to leave the final
balancing act to the national judge rather than the ECJ. Finding the bal
ance between colliding rights often comes down to applying, in one form or
another, the principle of proportionality. The ECJ has a long standing prac
tice of leaving the actua application or this principle to tne nationai judge.
Such an approach in the area of horizontally colliding fundamental rights
is particularly instified by Article 6, paragraph 3 TEU and Article 53 of the
Chai ter both of which bestow particular importance to the constitutional
traditions of Member states in the area of fundamental rights. Leaving the
final balancing act to the national judge would thus allow the aforemen
honed constitutional traditions to be duly taken into consideration.
Q6. What roe does the legislature have in granting horizon
tal effect to fu9darnental rights? What is its role in ordering and
prioritizing rights which might coHide? In particular, what is the
inf!uence of the non-discriminaUon Directives on the exercise of
other fundamental rights in the Member States?
ot
1
is meznioncd abcve, the horizontal effect of fundamental rights has r
raised specific conceptual problems neither in the case law nor in the leg
tsiatve process. T.e legislature has so tar abstained from ordering or
prioritizing rlgnts wisich may collide. Nonetheless, tne influence or the
non-discrimination directives has been far-reaching. In particular, the
Paniament passed a special law on non-discrimination which provides,
inter cilia, for a specific quasi-jurisdictional proceoure to deal with discrimi
natIon complaints. A special body was created to that end, the Commission
fai protection trorn mscrtmination. s a result, the control over the prac
trcal application or tne non-discrimination rules, including the horizontal
application thereof has intensifled over the last severai years, as illustrated
by the ever-increasing case law of the Commission. it may be argued that in
practical terms, as a consequence of the non-discrimination directives, the
protection of the rights based on the principle of non-discrimination has
been prioritized m comparison with other fundamental rights.
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Iii. Consequences of the enify iotn force of tie Ei. Charter of
Furidameiita flights
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Q7. Is the Charter perceived as being a mere 000unuation and con
solidation of the previous (i.e. pro-Lisbon) sources of EU fundamental
rights protection; or does the Charter piovide added wotection (or
rights) as compared to the pro-Lisbon situation, if one looks at the
case law in various jurisdictions since its entry into force?

—

—

The Charter should be perceived, ii: the flrst placc, as a cominuaio. and
consolidation of the pre-Lisbon sources of EU fundamental rights pro
tection. Since these sources including the ECHR, the constitutional
traditions and the international obligations of Member States, the Social
Charters of ihe Union and the Council of Eu rope and the jurisprudence of
the ECJ and the ECHR already cover a substantial part of the fundamen
tal rights enshrined in the Charter, the latter seems indeed as a token of
continuation and consolidation.
It is of course possible to argne that certain rights enshrined in the
Charter are “new”. These are mostly some of the so-called second and third
generation rights (e.g. the workers’ right to information and consultation
within the undertaking, the right to protection in case of unjustified dis
missal, the right to social security, social assistance and health care, the
right to the protection or personal data, the right to a high level of environ
mental protection, the right to consumer protection, the right to asylum,
etc.). Yet, the fact is that these rights already enjoy protection under various
EU legal instruments, but had hitherto not been considered as fundamental
rights in the context of EU law.
The pre-Lisbon case law of Bulgarian courts contains only sporadic
references to the protection of fundamental rights under EU law. This is
explained, on the one hand, by the difficulty to identify the exact EU source
of such rights and, on the other hand, by the well established practice to refer
to other international instruments, such as the ECHR. A pre- and post-Lis
bon comparison of the level and scope of protection of fundamental righLs
under EU law in the case law of Bulgarian courts cannot therefore be conclu
sive. The case law post-Lisbon however indicates that the Charter has quickly
taken place as a primary source of fundamental right protection for matters
coming within the scope of EU law. Litigants would now often refer in their
claims to the Charter and national jurisdictions have already made several
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33 The apparent change in the case law
references for to the ECJ on this matter
can be explained by the increased visibility of fundamental rights protection
under EU law as a result of the entry into force of the Lisbon Treaty.
Q8. Has the distinction made n the Charter, especiaHy in ts offi
cial Explanations ReiaUng to the Charter of Fundamental Rights
(Oi 2007/C 303IO), betweeii ;ghts and rreeooms’ and ‘priiciples
been reflected in tte practice of courts and legislatures n the
1 as well as in the doctrine?
respective jurisdictions

—

The distinction mane in the Charter between principles and ‘rights and
freedoms” has not so far been reflected in the case law of Bulgarian courts
or in the doctrine. It is however submitted that it may, in some cases, be dif
cuit to draw a clear-cut distinction between the two. if we look closer at
1
f
some of tue so-called socio-economic rights, such a distinction may prove
uneasy. Some of these rights are already labelled as “hybrid”, i.e. contain
ing both “righn” and “principles” such is the case of the right to social
security and social assistance, which, according to the Explanations, con
tains both elements. Others, which are normally labelled as “rights”, such as
the right to work, come actually very close to a “principle”, especially when
it comes down to their justiciability. Indeed, without proper implementa
tion tarough legislative or executive acts, some of the socio-economic rights
cannot give rise to direct ciaims for positive action by the Union’s insti
tutions or Member stares authorities, in other terms, sndividuals cannot
directly rely on them as part of a lawsuit to assert a right of access or request
the creation of benefits or services. If these socio-economic rights are not
enforceable per se, the courts should nonetheless take them into account as
“principles”, particularly when they have to interpret or review the legality
of legislative or executive acts. The opposite is also true. Some “principles”
actually come very close to a “right”. For instance, the integration of persons
wun disabilities Article 26 of the Charter) is labelled in the Explanations as
a “principle”, which means that it cannot give rise to direct claims for posi
tive ac.ion. This however may not always hold true, at least under national
law, whet e such a claim (for instance, ensuring sonic form of access to a
da1
public building as a prereq.Iisite for the exercise of the person’s other fur
mental rights) may not be inadmissible.

C-394111, Belov; C-249/I1, Byankov; C-27/ll, Vinkov; C-434/1O, Aladzhov; C-430/IG,
Gaydarov; C-339110, Esiov.

IV. Conscquenes of the accssoii of
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the W in the ECh

Q9. Does EU accession to the ECHR overall add to the prOtection
of fundamental rights of citizens; does it outweigh the procedural
complications to which it may give rise, for instance when the EU
is co-respondent, and more especially when a prior involvement
of the ECJ in a case pending at the ECtHR would become possible?

—

—

—

—

—

It is submitted that EU accession to the ECIIR is, before all, a symbolic ges
ture of political will. It would add very little, if anything, ta the substantive
scope of the fundamental rights which are subject to protection under EU
law, especially now after the entry into force of the Lisbon Treaty. On the
one hand, the EU Charter of Fundamental Rights contains a much longer
list of rights worthy of protection than the ECI-IR. As far as the rights which
come under both instruments are concerned, it is clear that the sobstantive
scope of some of them is wider under the Charter than under the ECHR.
The ECHR can therefore be seen as a minimum standard which is already
ensured by the Charter which has become binding law. On the other Sand,
long before the Lisbon Treaty, the ECJ has consistently taken into account
and observed both the ECHR and the case law of the Strasbourg court.
It cannot however be excluded that in certain areas of EU law the acces
sion to the ECHR may eventually bring about significant changes. One such
area is ELI competition law where it has been argued that various basic prirci
pies and notions, as well as the system itself, are incompatible with the ECHR.
Without being necessary to embark on this endless debate, it should be noted,
for the purposes of this paper, that this view is not shared by she author.
The accession to the ECHR would however entail a number of proce
dural complications. Obviously, one of them is the fear that the Strasbourg
court will eventually have to rule upon (indirectly) the separation of coin
petences between the Union and its Member States which is a delicate issue
reserved exclusively and it should remain so for the ECJ. It ss dilficult
to envisage a satisfactory solution to this problem. The automatic add-up
of the EU as co-respondent in cases where the respondent Member State
has supposedly implemented or applied EU law as a possible solution has its
drawbacks. In the event the Strasbourg court finds a violation of the ECHR
and condemns both the EU and the Member State, it would supposedly do
so without saying since it has no competence in that regard whether
the illegality resulted from the autonomous action of the Member State,
from EU law alone or from a mixture of both. In case of disagreement
between the EU and the Member State which may affect the execution
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—

—

—

of the Strasbourg uagement how should this be resolved? By creating yet
another specific procedure before the ECJ?
Another complication stems from the errisageu “preliminary refer
ence rrom Strasboarg to Luxembourg in cases where the nJ had not had
me opportunlty to rJe opor. me vancitty of an act of cue EL with regaro o
rundamentai rights. Thu wouid unaoubtedly place anotne procedural our
den on ooth courts, wouid cause further delays and would raise concerns
about the effective nature cf the available remedies with regad, in partica
lar, to their lime span.
A further complication may ariso from the possibility of Member States
to sue the EU in Strasbourg (Article 33 ECHR). If this is allowed, Member
States may decide to take up their case in Strasbourg, once they have lost
in Luxembourg. This may apply to both actions for annulment and the
infringement actions. Such a possibility may create unwanted tensions
inside the Union and jeopardize its institutional equilibrium.
It is tnerefore submitted that the procedural complications which EU
accession to the ECHR may entail outweigh the resulting hypothetical
and marginal, if at all strengthening of the protection of fundamental
rights in the EU.

—

—

—

—

Q1O. The ECtHR Bosphorus ruling exempts Member State action
covered by EU law from scrutiny on the rebuttable assumption of
an overall conformity of EU measures with the ECHR?
Is this ‘double standard’ of review of Member State action.
depending on whether it is determined autonomously or on the
basis of EU law, justified and acceptable to all Member States?
Have naional courts followed the Bosphorus ruling in their case
law when parties invoked the ECHR?
Does the Bosphorus presumption have the overall effect
of shifting the ultimate authority concerning the question
whether ECHR rights have been infringed from Strasbourg to
Luxembourg?
Will the Bospfrorus presumption be tenable, also in light of the
purposes of accession to the ECHR?

Tne Bosphorus jurisprudence has secured a particularly important privilege
for EU law in that it creates a presumption of its overall conformity with the
ECHR. Despite its many critics, one should not light-heartedly discard the
Bosphorus jurisprudence as creating double standards or as discriminatory
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against the signatories to hc Convention. ‘[he judgment in Busphorus is
deeply rooted in the idea that the rule of law and the prutection of funda
mental rights are inherent Ic tue EU, an idea whi,h is hardiy debatable in
itself. It is however also true that the Bosphorus presuinuion was created to
a large extent due tc the fact that at that time the EU was not a signatory to
the ECHR. Upon EU accession, the Bosphorus jurisprudence would become
less tenable, us-hess it is incorporated, in one way or another, in the accession
agreement itself
We have no information of Bulgarian courts having relien upon the
Bosphorus presumption in cases where parties have invoked the ECHR.

V. The future of fundamenial rights protection, aiinua and
“area tf fundamental ‘ights”
European, in the EU as

Qil. Is the interpretation which the ECJ has so far given of the gen
eral provisions on the scope of the Charter, its relation to national
constitutional rights and human rights treaties, and on restrict
ing the exercise of rights (Title VII of the Charter) looked upon
favourably?

It is obvious that the authors of the Charter have sought to put into place
special precautions in order to define the boundaries of its application
amidst fears of a possible extension of EU competencea. the resulting text
of Article 51 seems, at first sight, to set clear limits to the application of
the Charter. Those limits should, in a lot of cases, be easy to comply with.
A further look into the issue however reveals a number of potential prob
lems, a certain “grey area” which may or may not fall within the scope of
the Charter. According to Article 51, paragraph 1, Member States should
comply with the Charter “only when they are impiernenting Union law”.
The exact meaning of this proviso may cause uncertainties when it comes
to its application in practice. One example is the classical scenario of adopt
ing national measures implementing a Union directive. These measures
would sometimes contain not only the prescriptions following fonc the
directive but also complementary provisions which the Member State has
taken autonomously, albeit in the context of its obligation to implement
the EU directive. Should these complementary provisions be considered as
“implementing” EU law? Another example is the situation where EU law
allows for derogations and a Member State adopts a measure which falls
within the scope of the derogation. Should such a measure be considered
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the “grey area”, are not

example may be drawn from the
as “implementing EU law”? ‘Let another
Member States take all neces
principle of effectiveness which requires that
of EU ia. When Member
sary measures to ensuie the effective appiicauin
breaches of Eu law, with
States nripose, tor instance, criminal sanctionsfor
upon Member States,
out EU law expressly imposing such an obligation
queries exemplify the possible
are they “implementing Union law”? These
of the national meas
uncertainties surraund g the au cno:nous character
make elusive the contours of the
ure in question. These uncertainties could
bills or rights.
area otherwise exclusively reserved for the national
the scope of EU law, and
The matters which remain clearly atsid of
in other words, outside of
therefore outside of the scope of the Charter,
sared from possible controversies either. An easy

remain unaffected and
answer may be that the Member States’ bills of rights
falls nuislue EU law. This
therefore fuily appIicable as long as the matter
howecer tempered by at
conciusson, although it is in principle correct, is
at all to maintain two
least one further interrogation. Would it be tenabte
based on the national
parallel systems of humans rights protection, one
the scope of EU law, and
constitution for the matters remaining outside of
coming within the scope
the other based on the EU Charter for the matters
possible and could in many
of EU law? While such a distinction is in theory
it is hsghiy questionable
cases be applied in order to flnd concrete solutions,
that way since chis would
whether it is reasonable and justifiable to proceed
of the respective right.
raise questions about the very “fundamental” nature
level of protection for
Such an approach may result into securing a different
EU law or not. A more
the same right depending on whether it comes under
conflicts between the
appropriate solution may consist in trying to avoid
However, in cases where there are matetia
ro whene’er this is ossthie
difficult to resolve.
differences between the two, the problems may prove

or should
Q12. iS there a generai EU human rights competence,
for the
there be such comretence? What are the implications
future of the ECHR svsterri of protection of rights?
51 of the Charter
There is nc general EU human rtghrs competence. Article
scope of EU law,
confirms that national authorities, when they act outside the
e
1
drew that lir
are act bonnd by its provisions. One example where the ECJ
basis of the limita
and declined to give a preliminary ruling precisely on the
.
34
Charter, is the case Estov
tions placed upon the field of application of the
C-339/10, order of the Court from 12 November 2010.
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The future accession of the EU to the ECHR will increase the impor
tance of the latter due to the judicial mechanism that will be ut into place.
One consequence is that the provisions and the case law of the ECtHR will
now appear even more often in the case law of the ECJ which will have to
make sure, under the threat of an ever possible sanction by Strasbourg, that
the fundamental rights protection that it oilers is at least equivalent to that
of the Strasbourg court. Another consequence is that tile European court itt
Strasbourg will become the ultimate judge in the area of fundartenta1 rights
protection in the EU.
The reverse process is also possible, Given that the Charter provides a
wider protection of fundamental rights than the ECHR, tile latter maY be influ
enced thereby. The case law of the ECtHR already contains examples where it
referred to the Charter in order to justify a broader conception of the protec
35 In addition, the ECtHR
tion of a fundamental right under the Convention.
36 This process should retain
has declared the Charter a “source of inspiration”,
our attention since it exemplifies the influence the Charter has and will exert
upon the ECHR. Given that the Charter is undoubtedly more advanced, more
complete and more thorough that the Convention, this process can only be
beneficial for the overall protection of human rights in Europe.

Q13. What role should be envisaged for EU institutions as to funda
mental rights protection within a more polycentric constitufional
system of Europe? Would you conclude on the basis of the devel
opment of the ever-widening scope of EU law and fundamental
rights activity, as well as your discussion of the previous questions

and others v. Finland, No. 63235/00, where the ECtHR referred to Article 47 of the
Charter and the Explanation Relating to it; judgment of November 12, 2008, Demir
and Baykara v. Thckey, No. 34503/97, where the ECtHR referred to Articles 12 et 28 of
the Charter; judgment of 17 September 2009, Scoppola v. Italy (Nc,. 2), No. 0249103,
where the ECtHR referred to Article 49 of the Charter and the case law of the ECj).
See, for example, judgment of November 12, 2008, Demir and Baykara v. Turkey,
No. 34503/97.

In its judgment from July 11, 2002. Christine Goodwin v. United Kingdom (No.
28957195) the ECtHR recognized the right of transsexuals io marry a partner whose
sex is the same as the transsexual’s previous sex. In so doing, the Court had to move
away from the strict sense of Article 12 ECHR (“men and women have the right to
marry”) by invoking the broader wording of Article 9 of the Charter, which genendly
recognizes the “right to marry.” In the following years the ECtHR started to refer to
the Charter more often (see, for example. judgment of April 19, 2007, Vilho Eskelinen

in your report, that a gradual but definite transfer of human rights

36
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—

protection has taken place from Member States to the EU and from
the Council of Europe ard ECHR to the a;?
EU institution should, in the first place, review their administrative prac
tices in the light of the Charter and the ECHR. This holds particularly
true for a number of areas of EU law where the European Commission
has investigative powers competition jaw, state aids, anti-dumping
and countervailing measures, fraud investigations, etc. In these areas the
Commission should undertake to review with meticulous care certain
aspects of its administrative practices. in particular, the role of the hearing
officer should be reinforced. The European Ombuesman can make signifi
cant contribution to the review process. The European Parliament should
also pit into place a mechanism wnich would allow scrutiny of every legis
lative proposai in the light of the Charter and the ECHR.
It can certainly be concluded that a gradual but definite transfer of
human rights protection from Member States to the EU has and is taking
place. This process had already begun before the Lisbon Treaty as a result
of the case law of the ECJ which had recognized some of the fundamental
rights as general principles of EU law on the basis of whicn it reviewed rue
compatibility or national or private thorizontal) measures tailing within rue
scope of EU law. With the entry into force of the Lisbon Treaty this process
has become definite and irrevocable. Where in the past human rights pro
tection was entrusted to national constitutional law, even when a national
measure came within the scope of EU law, since the EU had at the time no
binding bill of rights, EU law has now officially taken over ihis area of fun
damental rights protection.
it seems however more difficult to assert that a transfer of human rights
protection from tue Council of Europe and the ECHR to the EU has or is
taking piece. While such a view could find comfort in the Bosphorus pre
sumption, the future accession of the EU to the ECHR and the possible
abandon of tha. presumption, has put the issue under a different light. It is
true that ne EU has gradually started to deal in an ever expanding man
ncr with human rights issues. it is also true that the ECtHR itseif is taking
37 This does not how
inLo account the Charter as a source of inspiration.
ever necessarily mean that human rights protection has been “transferred’
to the
from the Council of nurope to the EU. The future accessscn of the

See the reply to the previous question.
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ECHR will have as a consequence. among other things, that the
fInal word
on human rights protection will be reserved for Strasbourg.

Q14. Although fundamental rights protection in the
EU
has
been
triggered by Member State courts, the
common
&j
constitUtjOfl
traditions of Member States on
fundamental
rights
protection
have not functioned as an important direct sourcc
of protection
in the case law of the EC), This gives rise to
the
general
ques
tion what the role of the common and individual
constitutional
traditions can be at present and in future.

It is clear that national constitutional fundamental
rights
protection
will
eventually undergo some sort of
is.
metamoiphes
At
this
srae,
we can only
speculate as to what the outcome of this nietanorphosls may
be.
It is certainly possible to argue that the importance of
she
national
bills
of rights will be weakened over time as large
chunks
ot
national
law
have
now to comply with EU, and not national
standards
of
fundamental
rights
protection. Yet, certain areas of law remain exclusively
reserved for the
national law (on condition that it complies with the ECHR).
although, as we
saw in our reply to Question 11, this may also prove to
be
elusive.
The Charter itself pays tribute to national
l
constitutiona
traditions,
if a
given matter comes within the scope of EU law, it is obvious
that it should
first and foremost be consistent with the Charter.
Nonetheless, Article 52,
paragraph 4 thereof makes a praiseworthy attempt to
strike
a difficult bal
ance as it provides that insofar as the Charter
recognises
fundamental rights
as they result from the “constitutional traditions
common to the Member
States”, those rights shall be interpreted in harmony with
those
traditions,
It
remains to be seen what the actual i each of this provision
would
be in prac
tice, the input from the ECJ being of particular
importance
in this regard.
Overall, it shouldn’t be unjustifiably difficult to take due
account of this
provision in the case law. It should however be noted that
there are at least
two preliminary questions which await an answer. First,
what
sort of rights
and/or principles qualify as “constitutional
traditions”,
L.
is
highly unlikely
that Member States have a ready answer to that query It is
possible that they
try to argue that all fundamental rights and principles
which are enshrined
in national constitutions, are part of their constitutional
traditions. The
approach of the ECJ may however be more restrictive.
Second, Article 52
refers only to the constitutional traditions common
to the
Member
States.
traditions.

The Charter does not say much about individual constitutional
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It is submitted that even though the Charter has failed to take due account
of the constitutional traditions which cannot be considered as “common”,
it would not be wise to completely disregard them. Very often they are the
expression of local sensitivities which a society may deem to be essential or
inherent to its very structure. A possible way of getting around that prob
lem, while taking into consideration the individual constitutional traditions
of a Member State in a particular case, is to leave the final appraisal of the
proportionality of a given measure to the national court, thus allowing it, as
the case may be, to account for the specific constitutional traditions of that
Member State.
The possible divergences between the scope and level of protection of
fundamental rights on EU level and on national level should not however be
exaggerated. In most cases a “peaceful” and a perfectly compatible co-exist
ence should be perfectly possible. In the rare cases of intolerable differences,
solutions should be sought on a case by case basis, possibly along the lines
indicated in the present submission.

